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FOX TELEVISION HOLDINGS, INC.’S REPLY TO TV MAX RESPONSE

Fox Television Holdings, Inc. (“FOX”), by and through its undersigned counsel,
hereby files this Reply, pursuant to Section 76.7(c) of the Commission’s rules,' to the
“Response” filed May 1, 2012 by TV Max, Inc. (d/b/a Wavevision) (“TV Max”) in connection
with the above-captioned complaint.” In the Response, TV Max freely admits that it has
willfully violated, and continues as of this writing to violate, Section 325(b) of the
Communications Act of 1934 (the “Act”) and Section 76.64 of the Commission’s rules by
retransmitting the signals of television broadcast statiQns KTXH(TV) and KRIV(TV), Houston,
Texas (the “Stations™) without FOX’s consent.> TV Max also concedes that it has failed to

negotiate in good faith with FOX with respect to retransmission consent for the Stations, in

' See 47 C.F.R. § 76.7(c).

See Response of TV Max, Inc. to Complaint and Petition for Order Requiring TV Max, Inc.
to Show Cause, MB Docket No. __, CSR No. __ (submitted May 1, 2012) (the “Response”™).

3 See 47 U.S.C. § 325(b); 47 C.F.R. § 76.64.
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contravention of Section 76.65 of the FCC’s rules.* For these reasons, FOX respectfully submits

that the Commission is obligated to grant FOX the relief requested in the complaint that initiated
this proceeding.’

As set forth in the FOX Complaint, TV Max — the operator of multiple cable
television systems serving the Houston, Texas Designated Market Area (‘DMA”) — has been
retransmitting the signals of the Stations without FOX’s consent or authorization since January 1,
2012. FOX pointed out that, for multiple reasons, TV Max is not eligible to hide behind the
exemption to retransmission consent contemplated by Section 76.64(¢e) of the FCC’s rules.®
FOX also explained that, despite FOX’s frequent and repeated efforts, TV Max refused for many
months to negotiate in good faith regarding carriage of the Stations. FOX accordingly asked the
Commission to expeditiously issue an order compelling TV Max to show cause why it should
not be required to immediately cease and desist from its unlawful retransmission of the Stations.
FOX also requested that the Commission initiate a forfeiture proceeding to penalize TV Max for
its flagrant and blatant violation of the Act and the FCC’s rules.’

The Response, which TV Max apparently filed in lieu of a formal Answer, fails as
a matter of both fact and law to refute FOX’s contentions in the Complaint. Ultimately, for three
separate but equally important reasons, Fox believes that its Complaint is ripe for Commission

action and that no further investigation or inquiry is necessary.

*  See 47 C.F.R § 76.65.

3 See Retransmission Consent Complaint and Petition for Order Requiring TV Max, Inc. to

Show Cause Why It Should Not Cease and Desist from Violating Section 325(b) of the
Communications Act, Fox Television Holdings, Inc., MB Docket No. 12-113, CSR-8623-C
(filed Apr. 12, 2012) (the “Complaint™).

8 See 47 C.F.R § 76.64(c).

See generally, Complaint.



First, FOX stated that TV Max does not operate master antenna facilities as

contemplated by Section 76.64(¢) of the FCC’s rules. The Response indicates that, at best, TV
Max has installed master antennas in “about 50% of the” approximately 200 “buildings served
by TV Max.. .. 2% On its face, therefore, the Response expressly acknowledges that TV Max
has retransmitted (and continues to retransmit) the Stations’ signals in violation of the Act and
the rules with respect to about 100 separate apartment buildings. While FOX does not know
how many total subscribers reside in these buildings, TV Max has confirmed that it serves about
10,000 customers; there can be little doubt that these violations relate to a substantial number of
homes.’

TV Max spends considerable time in the Response lamenting its poor financial
condition, but by its own explanation,'? this condition has existed for some time and in any event
pre-dates FOX’s efforts to seek reasonable compensation in exchange for providing TV Max
with some of its most popular television content. Regardless, neither the Act nor the FCC’s rules
countenances a cable operator’s decision to ignore the law simply because compliance would
impact its economic condition. Quite the contrary, the Commission has stated emphatically that

a broadcaster’s request for an “increase in the retransmission consent fees” is nof a justifiable

Response, at 2.

See id. at 1. Curiously, TV Max claims in the Response to have installed master antennas on
50% of its apartment buildings as of January 1, 2012, yet it also says that as of May 1, 2012,
there are still approximately 50% of its buildings awaiting installation. See id. at 2. This
means that during the first four full months 0of 2012, TV Max has made virtually no progress
in its supposedly “diligent[ ]” effort to implement this antenna scheme. Id FOX does not
agree with TV Max’s claim that its “non-compliance is minor.” Id. at 6.

See Response, at 2.



basis for a cable operator to retransmit a “station’s signal without the originating station’s
express authority.”!!

With respect to those buildings where TV Max has not installed a master antenna,
TV Max’s retransmission of FOX’s stations clearly is not exempt from the retransmission
consent requirements. FOX asserted in its Complaint that TV Max “receives the signals of [the
Stations] at a central head-end in the DMA, from where TV Max’s fiber ring retransmits those
signals to various apartment buildings dispersed throughout the DMA.”'? Notably, TV Max
does not deny this charge in the Response. By rule, any averment in the Complaint that TV Max
did not expressly deny must be deemed to be admitted by TV Max at this point.”® In any event,
because TV Max acknowledges that it has not completed its installation of master antennas, it
necessarily must be continuing to use its central head-end and fiber ring to receive and retransmit
the Stations’ signals.

Put simply, fhere is no dispute in the record that TV Max is violating the law with
respect to retransmission of the Stations to each and every apartment building where no master
antenna has been installed.

Second, even in connection with those apartment buildings where TV Max has

installed a master antenna, TV Max has not denied (or refuted FOX’s assertion) that it continues

to use its fiber ring to retransmit the FOX Station signals to its paying subscribers. The

""" In re Notice of Apparent Liability for Forfeiture of Bailey Cable TV, Inc., 2012 WL 928199,
DA 12-420, at 2 (Mar. 16, 2012); In re Notice of Apparent Liability for Forfeiture of Bailey
Cable TV, Inc., 2012 WL 928200, DA 12-421, at 2 (Mar. 16, 2012).

12" Complaint, at 9-10.

B See 47 CFR.§ 76.7(b)(2)(v); see also In re Star Broadcasting Limited v. Brownwood Cable
Television Service, Inc., 18 FCC Red 16446, 16447-48 (2003).



Response says only that for buildings where an antenna has been installed, “reception” of FOX’s
signals is now “available to any resident . . . at no charge, and at the resident’s option, regardless
of whether the resident subscribes to any TV Max pay service.”'* No amount of artful drafting,
however, can conceal the fact that the Response is utterly silent about how TV Max actually
provides broadcast station signals to those apartment building residents who are paying TV Max
subscribers.

The Response notes, for example, that “off-air broadcast signals have been de-
linked from the TV Max’s Basic tier of pay-programming” [sic] and that “off-air broadcast
signals . . . could be received by means of master antennas.”® Elsewhere, the Response
indicates that “reception” of the Stations “has been available” via master antenna, but TV Max
never once claims to actually provide any of its paying subscribers with access to broadcast
signals via a master antenna.'® Pursuant to Section 76.7(b)(2)(v) of the FCC’s rules, TV Max’s
decision not to deny that it is using a central head-end and fiber ring to retransmit FOX’s signals
means that TV Max must be deemed to have admitted it. TV Max’s failure to deny this charge is
not surprising, for if TV Max truly had separated all broadcast signals from its pay channel line-
ups, it would have had to go unit-by-unit in each of its apartment buildings and reconfigure each
television and set-top-box hook-up at each apartment in order to enable receipt of programming

from two completely separate video sources. TV Max has not asserted, or even suggested, that it

14" Response, at 2-3.

5" Id at 5-6 (emphasis supplied).

' Jd at 2, 6 (emphasis supplied).



has undertaken any of these efforts.'” Based on the Response, the Commission can only

conclude that TV Max is continuing to provide at least its paying subscribers with FOX’s signals
retransmitted via a fiber ring.

TV Max claims that “[t]o the extent that” its “reception and distribution of the
[Stations] meet each of the criteria set forth in Section 76.64(e) . . . , TV Max is not required to
obtain FOX’s consent . . . .”'* This tautology does nothing to advance the Commission’s
understanding of this dispute, for it is equally true that TV Max does require FOX’s consent “to
the extent that” retransmission of the Stations does not meet “each of the criteria” in the rule.
TV Max appears to be under the misapprehension that the mere existence of a master antenna —
and a resident’s ability to obtain over-the-air signals without paying TV Max — is sufficient to
make TV Max per se exempt from the retransmission consent rules. In reality, a cable operator’s

-right to invoke the Section 76.64(e) exemption is determined based on whether the cable

operator is in fact retransmitting a broadcast station’s signal to any particular viewer, not on
whether there may exist an unused alternative.

FOX also asserted that TV Max does “far more than simply relaying over-the-air

signals to its subscribers.”" The Complaint specifically charged that TV Max “makes the

17 Short of these types of efforts, TV Max would have had to distribute to all of its paying
subscribers set-top-boxes so sophisticated that they could seamlessly switch between, and
receive and tune video from, both over-the-air broadcast stations and pay networks. FOX is
not aware of the existence of set-top-boxes that sophisticated, but even if they were available,
it would be quite remarkable for a cable company in self-professed “poor” financial
condition to have been prescient enough to invest the resources to obtain and distribute these
boxes to 10,000 subscribers since November 2011 (the time when TV Max said it “moved to
implement” its master antenna scheme). Response, at 2.

¥ 1d ats.

¥ Complaint, at 11.



Stations’ signals available to [TV Max] subscribers via set-top-boxes” that “manipulate, encode

and retransmit” FOX’s signals using advanced electronics.?’ TV Max responds by saying that “it
is not correct that the [Stations’] [s]ignals may only be received by ‘subscribers via set-top-
boxes.””*! Of course, FOX never said that the Stations’ signals were “only” available via set-
top-boxes; the Complaint simply said that to the extent TV Max retransmitted FOX signals to
viewers using advanced set-top-boxes, it required consent.”? TV Max’s non-denial denial does
not contest the charge that TV Max is using advanced electronics to retransmit FOX’s signals to
its paying subscribers. TV Max further says that FOX’s signals “may be received” by residents
“whether or not the resident subscribes to any TV Max pay service” and that “reception . . . does
not require a set-top-box.”23 Again, even assuming the veracity of these statements, they are
utterly meaningless inasmuch as they do not dispute that FOX’s signals also are being
retransmitted to paying subscribers for a fee and via advanced set-top-boxes.

TV Max directs the Commission to the Wavevision web site, which purports to
break out “free local channels” from the list of available pay networks.?* Even the chart on the
Wavevision web page, however, confirms that TV Max is engaged in the retransmission of the
Stations’ HD feeds, as Fox said in its Complaint.25 KRIV(TV), for example, is available on

over-the-air channel 26, but the Wavevision web page says that the station can be viewed on

20 Id

21 Response, at 6 (emphasis supplied).

22 See Complaint, at 11.

2 Response, at 6 (emphasis supplied).

2 Seeid., at 3, n.4.

2 See Complaint, at 11.



“digital converter channel” 602. TV Max also apparently makes available an analog version of

KRIV(TV) on “digital converter channel” 9,26 TV Max could not possibly make a station’s
signal available on a channel different than its over-the-air channel without engaging in a
retransmission. For that matter, to the extent that paying subscribers continue to receive
broadcast signals as part of the TV Max line-up, it also remains true that TV Max must be
charging those viewers a fee. TV Max does not deny the averment in the Complaint that TV
Max did not reduce its retail rates upon expiration of its retransmission consent agreement with
FOX. These factors only serve to further undermine TV Max’s unsupportable claim to be
eligible for the Section 76.64(¢e) exemption.

Put succinctly, FOX contends that TV Max is retransmitting to its subscribers the
Stations’ signals via fiber and without consent. TV Max does not deny this charge, and its
attempt to divert the Commission’s attention by referencing the availability (but not the use) of
master antennas is unavailing.

Third and finally, the Complaint detailed the extensive efforts that FOX made to

127 TV Max does not dispute any of

negotiate with TV Max during the last five months of 201
the facts relating to FOX’s repeated phone calls, letters and emails set forth in the Complaint, nor
does TV Max deny that it refused to negotiate in good faith with FOX with respect to

retransmission consent for the Stations. Instead, the Response indicates that TV Max does not

believe that it is obligated to negotiate, in light of TV Max’s attempts to qualify for the Section

26 See http://www.wavevision.com/houston/channel-line-up (last visited May 15, 2012) (a
screen capture of which is included herewith at Attachment 2).

T See Complaint, at 3-5.



76.64(e) exemption.28 Even read in the light most favorable to TV Max, however, the Response

acknowledges that TV Max is currently retransmitting the FOX signals to approximately 100
apartment buildings in a manner for which there can be no dispute that retransmission consent is
required. Accordingly, there is no basis for TV Max’s contention that it has “no duty to
negotiate” with FOX.»

Equally important, FOX does not agree with TV Max’s assertion in the Response
that it is “vigorously” or even “actively” pursuing good faith negotiations with FOX to resolve
any outstanding issues.>® If anything, when it comes to negotiating, in good faith or otherwise,
TV Max has picked up right where it left off last year. Specifically, following a status
conference with Commission staff on April 18, 2012, TV Max’s counsel reached out to FOX and
requested that the parties schedule a call to discuss the possibility of resolving the Complaint.’’
Upon request, FOX forwarded to TV Max’s CEO and counsel another copy of FOX’s written
proposal for retransmission consent for the Stations (first provided in September 2011); FOX

then participated in a phone call with TV Max’s CEO and its counsel on April 26, 2012, after

28 See Response, at 4.

2 1d Tobe clear, for the reasons set forth above, FOX also believes that TV Max has a duty to
negotiate in good faith even with respect to those apartment buildings where master antennas
have been installed, given that TV Max’s paying subscribers in those buildings continue to
receive FOX’s signals from TV Max via retransmission by fiber.

14 at4,7.

31 See Declaration of J oseph M. Di Scipio, Vice President, Fox Television Stations, Inc.,

attached hereto as Attachment 1.



which TV Max represented that it would review FOX’s proposal and promptly respond.3 2 To

date, FOX has not heard anything further on its proposal from TV Max or its counsel.*

* * *

Given that TV Max does not have FOX’s consent or authorization to retransmit
the Stations, and in light of the fact that TV Max’s retransmissions are not eligible for the
exemption set forth at Section 76.64(e) of the FCC’s rules, FOX respectfully requests that the
FCC expeditiously take action to compel TV Max to come into compliance with the Act and the
rules. With each passing day (now 135 days and still running), TV Max’s behavior more and
more egregiously flaunts the law and makes a mockery of the retransmission consent regime.

Respectfully submitted,

FOX TELEVISION HOLDINGS, INC.

By: A@‘l /

toinette Cook Bush
ared S. Sher
Joshua F. Gruenspecht
of
Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Avenue, N.W.
Washington, D.C. 20005
(202) 371-7000

Its Attorneys

Dated: May 15, 2012

32 Seeid

3 Seeid
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DECLARATION

I, Joseph M. Di Scipio, hereby state as follows:

1.

I am Vice President, Legal & FCC Compliance, Fox Television Stations, Inc.,
which is a subsidiary of Fox Television Holdings, Inc. (“FOX”) and licensee of
KTXH(TV) and KRIV(TV), Houston, Texas (the “Stations”). Isubmit this
Declaration in connection with FOX’s Reply to the Response of TV Max, Inc. to
Complaint and Petition for Order Requiring TV Max, Inc. to Show Cause, dated
May 15, 2012 (the “Reply”).

Following a status conference with Commission staff on April 18, 2012, TV
Max’s counsel reached out to FOX and requested that the parties schedule a call
to discuss the possibility of resolving the FOX’s complaint.

In response to TV Max’s request, FOX forwarded to TV Max’s CEO and counsel
another copy of FOX’s written proposal for retransmission consent for the
Stations (first provided to TV Max in September 2011). FOX subsequently
participated in a phone call with TV Max’s CEO and its counsel on April 26,
2012, after which TV Max represented that it would review FOX’s proposal and
promptly respond.

To date, FOX has not heard anything further on its proposal from TV Max or its
counsel.

I declare under penalty of perjury that I have read the foregoing Reply, that the facts therein and
in this Declaration are true and correct to the best of my knowledge, information and belief,
formed after reasonable inquiry, that the Reply is well grounded in fact, that it is warranted by
existing law or good faith argument for the extension, modification or reversal of existing law,
and that it is not interposed for any improper purpose.

Executed on May 1§, 2012

M AN

{:)seph M. Di Scipio

ice President, Legal & FCC Compliance
Fox Television Stations, Inc.

444 N. Capitol Street, N.W.

Washington, D.C. 20001
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CERTIFICATE OF SERVICE

I certify that on this 15th day of May, 2012, I caused the foregoing Reply of Fox
Television Holdings, Inc. to be served by Federal Express, expect where email is indicated, on

the following:

William T. Lake*

Chief, Media Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Michelle Carey*

Deputy Chief, Media Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Mary Beth Murphy*

Chief, Policy Division, Media Bureau
Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Diana Sokolow*

Attorney Advisor

Policy Division, Media Bureau
Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

* via email

1029837-D.C. Server 2A - MSW

P. Michele Ellison*

Chief, Enforcement Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Nancy Murphy*

Associate Chief, Media Bureau
Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Steven A. Broeckaert*

Senior Deputy Chief, Policy Division
Media Bureau

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Carl E. Kandutsch, Esq.
2520 Avenue K

Suite 700-760

Plano, TX 75074

racey Cgmbs
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